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Calculation of Tax Under s. 104 


The calculation of additional tax payable in respect of an undis- 
tributed amount of year of income ended 30 June, 1948 and subse- 
quent years is subject to the provisions of new s. 105 B, sub-sec. (2) 
of which requires that each shareholder’s income shall (in ascertain- 
ing both the tax to be treated as payable by him in respect of his 
actual income and the tax which would be payable by him if the 
supposed distribution or receipt had taken place) be deemed to be 
income wholly derived from property and that he should be treated 
as a taxpayer not entitled to any rebate under s. 160 or s. 160 AA. 


EXAMPLE: 

The shares in company A are owned by two individuals, B and C, 
in equal proportions. For year of income ended 30 June, 1948, there 
was an undistributed amount of £464. The actual taxable incomes 
of B and C for the same year of income were £1,500 and £1,000 
respectively, derived in both instances from personal exertion. The 
shareholders each had a dependant wife and child. 

Section 104 assessment against company: 

In respect of B— 

£1,500 actual personal exertion income 
232 50 per cent of notional distribution 


“Om 
£1,732 notionally taxed at property § rates,  viz., 
74.0305d. in £ 


Less £1,500 actual p.e. income deemed to be taxed 
at property rates, 67.666jd. in £ = 


In respect of C— 
£1,000 actual personal exertion income 
232 50 per cent of notional distribution 
£1,232 notionally taxed at property rates, viz., 
59.2896d. in £ 


Less £1,000 actual p.e. income deemed to be taxed 
at property rates, 50.5d. in £ 210 
£93 19 
—- 
Summary Total 
Tax treated as amount that 
would have been payable if 
undistributed amount of 
£464 had been distributed 4,% g j £304 
Tax treated as payable on actual 


income 210 





£93 19 0O £205 6 O 
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Additional tax under new s. 104 amounting to £205 6s. would 
therefore be levied against company A in respect of the undistri- 
buted amount of £464. 

As well as additional tax under s. 104, company A is liable for 
additional contribution under s. 16 of the Social Services Contri- 
bution Assessment Act, 1945-1948, which applies and adapts Division 
7 of the Income Tax Assessment Act. Additional contribution is 
calculated as follows where, as in this example, the maximum rate of 
contribution, namely, 18d. in £, applies: 

Actual contribution payable by B: 


£1,500 at 18d. in £ $112 10 0 


re 


C’s actual assessment: 


£1,000 at 18d. in £ £75 0 0 


Assessment against company under s. 16: 
B’s actual contributable income £1,500 
Add 50 per cent of assumed distribution 232 


£1,732 
Contribution on £1,732 at 18d. in £ £129 18 0 


C’s actual contributable income £1,000 
Add 50 per cent of assumed distribution 232 


£1,232 
Contribution on £1,232 at 18d. in £ 


Summary 
Contribution that would have 
been payable if undistri- 
buted amount of £464 had 
been paid to shareholders £129 18 0 £92 8 £222 6 0O 


Contribution payable 112 10 0 75 «(0 187 10 0 





£17 8 0O £17 8 O £34 16 0 


Additional contribution under s. 16 amounting to £34 16s. will, 
therefore, be levied against company A in respect of the undistributed 
amount of £464. 

The combined additional levies in respect of the undistributed 
amount of £464 are therefore: , 

Additional tax £205 6 O 

Additional contribution 3416 0 


Combined additional levies £240 2 0O 


Elimination of Personal Exertion Rates and 
Concessional Rebates in Calculating 
Division 7 Tax 

For the purposes of assessments of additional tax under sections 
104, 105 and 105 A, new s. 105B prescribes certain rules designed 
to simplify the calculation of the amounts of additional tax payable 
by private companies. Under sub-see. (2) each shareholder and 
each other person by reference to whose income undistributed profits 
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tax is caleulated is regarded as a taxpayer whose income is derived 
wholly from property and who is not entitled to any of the con- 
cessional rebates of tax in respect of dependants, life assurance 
premiums, medical expenses, etc., provided by s. 160, or the rebates 
in respect of calls paid to mining companies, etc., allowed by 
s. 160 AA. Under this procedure there is ascertained 

(a) an amount equal to the tax at the property rate on the 

taxable income of the person concerned; and 

(b) an amount equal to the tax at the property rate on the total 

of the taxable income of the person and his interest in any 
undistributed amount or amounts. 
The undistributed profits tax attributable to that person’s interest 
in the undistributed amount is the excess of (b) over (a). 

Whilst the elimination of the personal exertion rate and the 
rebates to which shareholders and others are entitled in their personal 
assessments does facilitate the assessment of undistributed profits tax 
the net result, particularly in the case of smaller incomes, is to 
increase the additional tax payable on undistributed profits. 


EXAMPLE: 

In respect of year ended 30 June 1948 company X has an undis- 
tributed amount of £2,000. The sole shareholder A had a salary 
of £1,000 from the company. He had a dependant wife and one 
child and paid £100 life assurance premium. 

Applying s. 105 B (2) the additional tax payable under s. 104 
is: 

£3,000 notional income at property rate of 101.5833d. £1,269 16 0 

Less £1,000 actual income at property rate of 50.5d. 210 8 0 


Company liable under s. 104 for £1,059 8 @O 
If s. 105 B(2) did not apply the calculation would be as 
follows: 
£1,000 personal exertion income at 84d. £350 


£2,000 property income at 101.5833d. 846 
pro} : 


£3,000 £1,196 10 


— 


Gross tax on notional income £1,196 10 


Less rebates at 102d. (p.e. rate plus 18d): 
Wife £150 at 102d. — £45 0 O (maximum 
Child £100 ,, » wz #210 0 
Insurance £100 ,, » wz #4210 O 


£350 130 0 0 
Net tax on notional income £1,066 10 0 


Less actual assessment: 
£1,000 personal exertion income at 36.75d. — 
Less rebates on £350 at 54.75d. (p.e. rate 
plus 18d.) = 


Section 104 tax if s. 105 B (2) did not apply 


The increased s. 104 tax, £66 3s. (£1,059 8s. less £993 5s.) is 
made up as follows: 
Loss under new method: ~ 


Tax on notional income increased by £203 6s. (£1,269 16s. 
less £1,066 10s.) comprising: 
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£1,000 at 17.5833d. (excess of property rate over p.e. 
rate on £3,000) £73 
Lost rebates 130 


i] on 
i) oo 


£203 


Saving under new method: 
Reduced by £1,000 at 13.75d. (excess of property 
£57 6 0 


rate over p.e. rate on £1,000) o7 
Rebate dropped from notional personal assessment 79 17 0 


137 3 0 














Net loss to company £66 2 0 





The difference of ls. is due to adjusting figures throughout to the 
nearest Is. 





Date of Assumed Distribution 


New s. 104 provides that where a private company has not, before 
the expiration of the prescribed period, made a sufficient distribution 
of its income of the year of income, the Commissioner may, subject 
to new s. 105 B, assess the aggregate additional amount of tax which 
would have been payable by its shareholders if the company had, 
on the last day of the year of income, paid the undistributed amount 
as a dividend. In one ‘material respect new s. 104 differs from the 
old provision, namely, its operation is made subject to new s. 105 B, 
sub-sections (3) and (4) of which are important in determining the 
date of the notional distribution of an undistributed amount where 
either the company or a shareholder has, under s. 18, adopted an 
accounting period being the twelve months ending on some date 
other than 30 June. As modified by s. 105 B, new s. 104 like its 
predecessor establishes an arbitrary date, 30 June, which not only 
fixes who are the shareholders whose incomes are to form the basis 
of the additional tax but also the year of income upon which the 
calculation is to be based. 

So far as the date of assumed distribution is concerned in those 
cases where neither the company nor any shareholder has adopted a 
substituted accounting period, the new provision effects no change 
to old s. 104. For example, if a company’s year of income ends on 
30 June, 1948, and the income years of all the shareholders also end 
on that date, the undistributed amount will be notionally distributed 
to the shareholders registered on 30 June, 1948, and tax under 
Division 7 will be calculated by ascertaining, in the case of each 
shareholder, the total tax on the shareholder’s share of the notional 
distribution plus his actual taxable income (treated as being wholly 
derived from property (s. 105 B (2)) for year ended 30 June, 1948, 
at the rates of tax applicable to year ended 30 June, 1948, and 
deducting from such total tax the tax that would be payable by the 
shareholder if the whole of his actual taxable income had been derived 
from property and he were not entitled to any concessional rebate 
(s. 105 B (2)). 

However if, in the foregoing example, the company adopted a 
substituted accounting period ending on a date later than 30 June, 
1948, say 31 August, 1948, and the income years of all the share- 
holders ended on 30 June, 1948, the caleulation under new s. 104 
must be made subject to s. 105 B (3) and accordingly would require 
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to be made as if the reference in s. 104 to a distribution ‘‘on the 
last day of the year of income’’ were a reference to a distribution 
on 30 June, 1948. Hence the calculation of tax under s. 104 would 
be made with reference to the shareholders’ incomes of, and rates 
of tax applicable to, year of income ended 30 June, 1948. Under 
the old provisions the calculation of s. 104 tax would have been made 
with reference to the shareholders’ incomes of, and rates of tax 
applicable to, year of income ended 30 June, 1949, because under 
old s. 104 the assumed distribution was made on the last day of the 
company’s year of income which, in the example, is 31 August, 1948. 

New s. 105 B (4) is complementary to s. 105 B (3) and provides, 
in effect, that a shareholder whose substituted accounting period ends 
on a date earlier than 30 June of the year of tax shall be deemed 
to have received the amount of a notional distribution on the last 
day of the accounting period which ended in the company’s year 
of income in respect of which additional tax is being caleulated. Thus 
if a shareholder in a company with year of income ended 30 June, 
1948, has a substituted accounting period ended 31 May, the notional 
distribution to him is deemed to be made on 31 May, 1948. But for 
this provision the notional distribution would be made on 30 June, 
1948 and would therefore fall into the shareholder’s year of income 
ended 31 May, 1949. : » 





Date of Assumed Distribution Where Company 
or Shareholder Has a Substituted Accounting 


Period 


Section 105 B (3) applies where a company has+adopted an 
accounting period ending on a date later than 30 June of the income 
year for which the accounting period is substituted. By its terms, 
any reference to a distribution by the company on the last day of 
the year of income means a reference to a distribution on 30 June 
of the relevant income year. For the purposes of the assessment of 
the further tax under s. 105 A, where a person is interested in the 
undistributed amounts of two or more companies, it is necessary to 
establish a date common to all companies on which the amounts are 
Assumed to be distributed. The provision should also facilitate the 
early assessments of undistributed profits tax assessments under 
ss. 104 and 105. If the distribution were assumed, as was the case 
prior to this amendment, to be made on the last day of the accounting 
period, assessments had to be delayed until after the subsequent 
30 June when the shareholders’ returns would be lodged and assessed. 

Section 105 B (4) is complementary to sub-sec. (3) and applies 
where a person interested in an undistributed amount has adopted 
an accounting period ending on a date earlier than 30 June of the 
income year for which the accounting period is substituted. Under 
sub-sec. (4) the interest of that person in an assumed distribution 
of a private company’s undistributed income is now regarded as 
having been received by him on the last day of the accounting period 
adopted in lieu of the relevant year of income. If, as was previously 
the case, the distribution were regarded as being received on the 
last day of the company’s year of income, assessments would, as in 
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the cases referred to under sub-see. (3), be delayed until after the 
end of the subsequent accounting period when the person’s return 
would be lodged and assessed. 

The application of sub-sees. (3) and (4) is discussed elsewhere 
in this issue under the heading ‘‘Date of Assumed Distribution’’. 





Interposition of Companies, Trustees, 
and Partnerships 


Section 105, which is complementary to s. 104, applies where 
the shareholders of a private company are companies, trustees, or 
partnerships. In these cases, the undistributed profits tax is assessed 
on the basis that there would be successive distributions of the private 
company’s income by the interposed companies, trustees and partner- 
ships to the individuals who would ultimately be the recipients of 
the distribution. New s. 105 (1) repeats the provisions of old 
s. 105 (1) excepting that the application of the section is now 
governed by the provisions of new s. 105B which contains rules 
designed to simplify calculation of the tax. 


EXAMPLE: 

The distributable income of private company A for year of 
income ended 30 June 1948 was £10,000 and no distribution was made 
within the prescribed period. The undistributed amount is there- 
fore £8,000. The shares in company A are held by: 

Resident company B 10,000 
Partnership C 10,000 
Individual D 10,000 
Others 20,000 


50,000 


The Shareholders in company B are: 
D 5,000 
Others 35,000 


40,000 


The partnership consists of: 
D 3 share 
Others = share 
In calculating the total tax payable by company A under ss. 104 

and 105, the Commissioner will assume that the proportions receivable 
by company Band partnership C have been distributed to their 
members. The individual D would therefore have received: 

From company A. 1/5th of £8,000 £1,600 

From company B: 1/8th of 1/5th of £8,000 200 

From partnership C: 1/4th of 1/5th of £8,000 400 


£2,200 
D’s severalty income was 3,000 


£5,200 


With regard to £2,200 of the £8,000, additional tax under ss. 104 
and 105 would be levied against company A, amounting to the differ- 
ence between the tax D would have paid if he had received the divi- 
dends (i.e. tax on £5,200) and the actual tax payable by him (i.e. 
tax on £3,000). 
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Interposition of Non-Resident Companies 


New s. 105 (2) contains provisions modifying the assessment of 
undistributed profits tax where shares of an Australian private, com- 
pany are held by a company which ‘‘is not a resident of Australia’’. 
Old s. 105 (2) referred to interposed companies which were ‘‘not 
incorporated in Australia’. The altered test of residence is wider, 
by reason of the definition of ‘‘resident’’ contained in s. 6, than the 
test of the country of incorporation. 

Assessments under ss. 104 and 105 are cumulative and not alter- 
native (Cadbury-Fry-Pascall Pty. Ltd. v. F. C. of T. (1947), 
70 C.L.R. 362; 3 A.I.T.R. 156), hence a private company may be 
assessed under both sections where there is an interposed company. 
This is immaterial where the interposed company is a resident, 
because the dividend rebate under s. 46 (1) will equal the tax assessed 
under s. 104. However, a non-resident company is not entitled to 
the dividend rebate. Thus, where the shares of resident company A 
are held by non-resident company B, an assessment under s. 104 
on company A in respect of an undistributed amount would yield 
tax equivalent to the average rate of tax payable by non-resident 
company B. A further assessment could then be made on company A 
under s. 105 at the rates applicable to the individual shareholders 
of company B. Under old s. 105 this second assessment on company 
A was required to be made as if the whole of company A’s undistri- 
buted amount had been distributed by company B to its individual 
shareholders, despite the fact that the undistributed amount was 
reduced by the amount of s. 104 tax. New s. 105 (2) (a) is designed 
to remedy this anomaly by providing in the instant case that tax 
may be assessed against company A under s. 105 (1) only in respect 
of the balance of company A’s undistributed amount after deducting 
therefrom any s. 104 tax payable by company A in respect thereof. 


EXAMPLE: 

The whole of the shares in resident company A are held by non- 
resident company B, whose shares are held equally by non-resident 
individuals C and D who keep current accounts with an Australian 
bank. For year of income ended 30 June 1948, company A had an 
undistributed amount of £10,000. 

Section 104 assessment : 

Undistributed amount notionally distributed to 
non-resident company B on 30 June 1948 £10,000 
Tax notionally payable by company B: 
£5,000 at 5s. in £ £1,250 
£5,000 at 6s. in £ 1,500 


Section 104 tax assessed on company A 22,790 
New s. 105 assessment : 
Undistributed amount deemed to be distributed 
to and by non-resident company B to non- 
resident individuals C and D: 
Company A’s undistributed amount £10,000 
Less s. 104 tax payable in respect of undis- 
tributed amount receivable by company 
B if sufficient distribution had been made 2,750 
Section 105 tax calculated in relation to £7,250 
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Company A would be liable to assessment under s. 105 for the 
aggregate additional amount of tax which would have been payable 
by individuals C and D if an actual distribution had been made to 
company B of the sum of £7,250 and that company had in turn 
actually paid the whole of that sum as dividends equally to C and D. 
In the absence of a provision such as is contained in new s. 105 
(2) (a), tax under s. 105 (1) would have been calculated in relation 
to the amount of £10,000, i.e., without any deduction of s. 104 tax 
payable thereon. The amendment now made meets the criticism of 
old s. 105 made by Williams J. in Cadbury-Fry-Pascall Pty. Ltd. v. 
F.C. of T. (1944), 70 C.L.R., at p. 392. 


It will be observed that in the above example it was stated that 
the shares in interposed non-resident company B were held equally 
by non-resident individuals C and D who keep current accounts in 
an Australian bank. The example is advisedly so stated. Section 
105 (1) is capable of practical operation where the Commissioner is 
able to ascertain to whom the profits of the Australian company would 
ultimately flow and the share of those profits which each individual 
would receive. Where the Commissioner is unable to ascertain the 
identity of the individual shareholders in a non-resident interposed 
company, or the share of the profits which each would receive, 
s. 105 (2)(b) (which repeats the provisions of old s. 105 (2) ) operates 
to permit the Commissioner to make a s. 105 assessment on the 
arbitrary basis that a distribution would flow to one individual share- 
holder. Thus, in the example, if company B refused to divulge who 
were its shareholders or their holdings, the Commissioner could assess 
company A on the basis that the amount of £7,250 would go on actual 
distribution to a single individual. An assessment so made would 


in nearly all cases result in more tax than one made in respect of a 
notional distribution of the amount of £7,250 to two or more indi- 
viduals or, in the example, to C and D equally. 


Sub-section (2)(e) of new s. 105 effects a further modification 
of the assessment of s. 105 tax where there is an interposed non- 
resident company, by providing that if the Commissioner is able to 
ascertain the identity of the individual shareholders in that inter- 
posed company and:the share of the profits to which each would be 
entitled, then s. 105 tax shall not be assessed in respect of the inter- 
posed non-resident company’s share of the Australian company’s un- 
distributed amount unless the shareholders of the non-resident com- 
pany are (i) residents of Australia or (ii) derive income from sources 
in Australia or (iii) hold property in Australia. Thus if, in the 
example, non-resident company B disclosed the identity of its share- 
holders and their holdings to the Commissioner and those shareholders 
were not residents of Australia and derived no income from sources 
in, or held no property in, Australia, the Commissioner would have 
no power to assess Company A under s. 105 (1). The Treasurer’s 
explanation of this amendment, which brings the law into line with 
Departmental practice, was as follows: ‘‘If profits of an Australian 
private company were actually distributed through a non-resident 
company to a non-resident individual, the Commissioner of Taxation 
would be unable to collect tax on that dividend unless the non-resident 
individual held property in Australia or derived income directly from 
Australian sources. The inability of the Commissioner to collect tax 
is due to the fact that both the non-resident individual and his 
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property are beyond the jurisdiction of the Commonwealth. Para- 
graph (c) provides, in effect, that the Commissioner should not assess 
any more in undistributed profits tax in these cases than he would 
be able to collect upon an actual distribution by both companies. 
The result will be that the undistributed profits tax will be limited 
to the tax at the company primary rate on the distribution assumed 
to be made by the Australian company to the non-resident company.”’ 


It may be noted that where shares in an Australian private 
company are held by a non-resident private company which does 
not carry on business in Australia by means either of a principal 
office or a branch, the only tax payable by that non-resident company 
on dividends actually paid to it is the primary company tax whether 
or not it distributes those dividends to its shareholders because 
s. 109 A provides that Division 7, excepting s. 107, shall not apply 
to such a non-resident company. 


Excess Distributions of Previous Years 


Section 106 applies where a private company has not made a 
sufficient distribution of its income of a year but has made more 
than a sufficient distribution of its taxable income of one or more 
of the four preceding years. The section provides, in effect, that 
there should be an aliowance in respect of the excess distribution of 
the four preceding years to offset the insufficiency of the distri- 
bution of the later year. For this purpose, the excess distribution of 
the four preceding years is regarded as a dividend paid out of the 
taxable income of the later year. By this method, the undistributed 
amount of the later year is reduced hy the excess distribution of the 
four preceding years and Division 7 tax is caleulated on the reduced 
undistributed amount. 


In its old form, however, the section did not become operative 
until a company had been incorporated for at least ‘‘the period of 
four years next preceding the year of income’’ as specified in the 
section. Accordingly private companies were, prior to the 1948 
amendment, excluded from the application of the section in the 
second, third and fourth years of incorporation. 

Sub-sections (1) and (2) of new s. 106 substantially re-enact 
the provisions of the old section. Sub-section (3) was inserted by 
the 1948 Amending Act for application where the period of incor- 
poration of a private company is less than four years prior to the 
relevant income year. In these cases, any excess distributions of the 
years preceding the income year will offset any insufficiency of dis- 
tribution of the income year. New s. 106 first applies in respect of 
year of income ended 30 June, 1948; hence an over distribution in 
respect of any of the years ended 30 June, 1944 to 1947 inclusive 
is deductible in calculating the undistributed amount of year ended 
30 June, 1948. 
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EXAMPLE: 

Distributable Dividend 
income Sufficient paid or 
within distribu- deemed to 

meaning of tion,s.103 have been 
s. 103 (1). (2) (e). paid. 
First year 1943-1944 £6,000 £6,000 £6,000 
N.B.—Under the 1936-1947 Act, a 
sufficient distribution in respect 
of years of income ended 
30 June, 1940 to 1947 inclusive 
was the whole of the distri- 
butable income. 
Second year 1944-1945 7,500 
N.B.—In view of the trifling differ- 
ence between the actual distri- 
bution and a sufficient distri- 
bution, additional tax was not 
levied under s. 104. 
Third year 1945-1946 9,000 9,000 4,950 
Additional tax and contribution 
levied under Division 7 on 4,050 
Fourth year 1946-1947 4,800 4,800 4,950 





27,300 £27,300 £27,400 





The excess is therefore £100. 

Fifth year ended 30 June, 1948: 
Distributable income £8,000 
Less amount exempted from Division 7 ta: 1,800 


Sufficient distribution £6,200 
Distributed as dividend, say 
Excess as above 

5,050 


Undistributed amount £1,150 


The following points should be noted :— 

(a) Section 106 applies only where the total amount of dividends 
paid or deemed to be paid by a private company out of its 
taxable income of the period of four years next preceding 
the year of income (6r out of its taxable income of the lesser 
period where the period from date of incorporation of the 
company to the commencement of the year of income is less 
than four years) exceeds the aggregate of the smallest 
amounts that would have been a sufficient distribution in 
each of those years. 

Any part of a company’s taxable income upon which it has 
paid or is liable to pay tax under Division 7 is deemed to be 
a dividend for the purpose of calculating the excess, but 
dividends paid to shareholders out of such income cannot 
also be brought into account for this purpose. Old s. 106 (2) 
also provided that any part of a company’s taxable income 
upon which it paid tax ‘under s. 21 of the 1922-1933 Act 
or s. 31 B of the 1934 Act should be deemed to be a dividend 
for the purpose of calculating the excess. The omission from 
new s. 106 (2) of the references to the previous Act involves 
no alteration in the law because time has already made the 
references obsolete. 

The ‘‘sufficient distribution’’ of each income year should be 
calculated in accordance with the law in force for that 
income year. A sufficient distribution for income years 
ended 30 June, 1936 to 1939 in the case of a trading com- 


? 
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pany was two-thirds of the distributable income; for income 
years ended 30 June, 1940 to 1947 it was the whole of the 
distributable income; for income year ended 30 June, 1948 
it is the distributable income less certain percentages. 

The above example is shown in detail in order to illustrate the 
above-mentioned points, but the result can be calculated in a much 
simpler manner, viz. : 

Total distributable income for 5 years 


Sufficient distribution £33,500 
Distributions 32,350 


Undistributed amount subject to tax under Division 7 £1,150 


Limitation of Section 107 Rebate Where 
Dividends Paid out of ‘“‘Tax Free’ Amount of 
Year of Income Ended 30 June,1948 and 
Subsequent Years 


Where, in respect of a year of income ended 30 June, 1948 and 
subsequent years, a company is liable to pay Division 7 tax, new 
s. 107 (1)(e) provides that the amount available for distribution 
subject to s. 107 rebate shall be the amount remaining after deducting 
from the undistributed amount of the relevant year, the aggregate 
of the amount of tax (and contribution) payable under Division 7 
(i.e., under ss. 104, 105 and 105 A) in respect of that undistributed 
amount. Section 107 (2) provides that where a dividend is paid 
either wholly or in part out of an amount specified in s. 107 (1) (e), 
a person in whose assessable income that dividend is included shall 
not be entitled to a rebate under s. 107 (1) ‘‘unless (a) the shares in 
respect of which the dividend is paid . . . are shares in respect of 
which a distribution was supposed to be made for purposes of the 
assessment of the tax or contribution’’ referred to in s. 107 (1)(e). 
Paragraph (b) of sub-see. (2) similarly provides that where a divi- 
dend is paid either wholly or in part out of an amount specified in 
s. 107 (1)(e) a person in whose assessable income an amount in 
respect of that dividend is included shall not be entitled to the 
rebate under s. 107 (1) unless any shares in an interposed company 
the payment of a dividend on which has resulted directly or indirectly 
in the inclusion of the amount in that person’s assessable income, 
are shares in respect of which a distribution was supposed to be made 
for the purposes of the assessment of the tax or contribution referred 
to in s. 107 (1) (e). 

The reason for the insertion of s. 107 (2) was officially given as 
follows: ‘‘Sub-section (2) is being enacted to counteract the avoid- 
ance of tax that occurs where private companies are incorporated 
and the shares and shareholders so arranged that dividends involving 
large rebates of tax are distributed out of profits on which relatively 
low amounts of undistributed profits tax have been paid. This method 
of tax avoidance may be illustrated by the example of a taxpayer 
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who receives a large income from investment and who conducts a 
business yielding an annual net profit of £10,000. The business may 
be transferred to a private company, the shares of which are divided 
in ‘‘A’’ and ‘‘B”’ class shares. The ‘‘A’’ class shares are issued 
to, say, ten members of the taxpayer’s family and other relatives 
who receive no income, and the ‘‘B’’ class shares are issued to the 
taxpayer. The ‘‘A’’ class shares carry a condition that the only 
dividend payable on those shares shall be payable within six months 
after the close of the income year. The ‘‘B’’ class shares carry a 
condition that dividends on those shares shall not be payable until, 
at least, six months after the close of the income year. For purposes 
of calculating the undistributed profits tax the Commissioner is 
obliged to assume, under the Act as it stands at present, that the 
profits of the company are distributed on the last day of the income 
year and that the holders of the ‘‘A’’ class shares would be entitled 
to the dividends if the profits were distributed. The undistributed 
profits tax is accordingly caleulated at the low rates of tax appro- 
priate to the holders of ‘‘A’’ class shares. In reality, however, the 
dividends are not paid on the ‘‘A’’ class shares but the profits are 
applied to the payment of a tax free dividend to the holder of the 
‘*B”’ class shares. . . . Sub-section (2) of the proposed s. 107 will 
overcome devices of this nature and apply to dividends paid out of 
profits of the year ended 30 June, 1948 and subsequent years.’’ 

It is considered that sub-sec. (2) also applies, for example, where 
the undistributed amount of year of income ended 30 June, 1948, is 
less than the arrears and current preference dividends to that date. 
Thus, if the undistributed amount is £8,000 and the arrears of prefer- 
ence dividends is £9,000 the whole of the undistributed amount is 
notionally distributed to the preference shareholders. Hence, any 
subsequent distribution out of a s. 107 (1)(e) amount would, in 
terms of s. 107 (2), be rebateable only if it is paid to the holders 
of the preference shares in respect of which the undistributed amount 
of £8,000 was notionally distributed for the purposes of a Division 7 
assessment. However, if the undistributed amount exceeds the arrears 
of preference dividends, the excess would be notionally distributed 
to the ordinary shareholders. Thus if, in the example, the undistri- 
buted amount were £10,000, the excess of £1,000 over the arrears of 
preference dividends, £9,000, would be notionally distributed to the 
ordinary shareholders. In this instance it is considered that the 
arrears of preference dividends could be paid out of non-s. 107 
profits and the whole of the s. 107 (1)(e) amount could be distri- 
buted to, and would be rebateable in the hands of, the holders of 
the ordinary shares because they are shares in respect of which 
‘a distribution’’, namely, £1,000 of the undistributed amount of 
£10,000, was supposed to be made for the purposes of the assessment 
of the 1948 Division 7 tax. 

The sub-section operates inequitably where, for instance, a com- 
pany with ordinary shares only has an undistributed amount in 
respect of year of income ended 30 June, 1948 or subsequent years 
and, after 30 June of the relevant year, issues new ordinary shares 
whether to the old shareholders or to others. A dividend paid out 
of a s. 107 (1)(e) amount would be rebateable only in so far as it 
was paid on the old shares; to the extent that it was paid on the 
new shares the dividend would not be rebateable. 

It is important to note that s. 107 (2) applies where a dividend 
is paid ‘‘wholly or in part’’ out of as. 107 (1)(e) amount. Thus, 
it applies where a dividend is paid out of a total fund comprised 
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of amounts specified in paragraphs (c), (d) and (e) of s. 107 (1), 
i.e., out of old Division 7 taxed profits up to and including year 
of income ended 30 June, 1947 and s. 107 (i1)(e) amounts of year 
of income ended 30 June, 1948 and subsequent years. It will, there- 
fore, be advisable to keep Division 7 taxed profits up to and including 
year of income ended 30 June, 1947, in a separate reserve account 
distinct from any account established for the segregation of 
s. 107 (1)(e) amounts and to pay separate dividends wholly and 
exclusively out of each individual account. 


Rebate on Section 107. Dividends Paid Out 
of Amount on Which Company is Liable to 
Pay Additional Tax 


The section 107 rebate is granted where dividends are paid 
wholly and exclusively out of one or more of the following amounts: 
(i) an amount in respect of which the company ‘‘has paid 

or is liable to pay tax’’ under the previous Act, 

(ii) the undistributed amount of any year of income ended 
30 June, 1947 or prior years, 

(iii) the undistributed amount of year of income ended 30 June, 
1948 or subsequent years reduced by the aggregate of the 
amount of Division 7 tax (and contribution) payable in 
respect of that undistributed amount. 

Under old s. 107 it was ruled by the Commissioner that s. 107 
rebates should be granted on dividends paid wholly and exclusively 
out of amounts upon which the company was liable to pay undistri- 
buted profits tax although at the time of payment of the dividend 
an assessment therefor had not been issued. This ruling clearly 
applies to dividends paid out of an amount answering the description 
in (i) above. It is considered that the ruling is also still applicable 
in respect of (ii) above, because both s. 104 and s. 105 provide that 
the company ‘‘shall be liable to pay the tax’’ assessed under those 
sections in respect of an ‘‘undistributed amount”’ of the relevant 
years. Although it seems that the ruling could theoretically be 
extended to cover (iii) above, there will in practice be few companies 
which will have all the information necessary to the calculation of 
the additional tax which might be assessed under one or all of 
sections 104, 105 and 105 A. Hence, so far as concerns the year of 
income ended 30 June, 1948 and subsequent years, it will be advisable 
to await the issue of at least any s. 104 assessment before deter- 
mining what amount is available for distribution subject to rebate 
under s. 107. When the s. 104 assessment is received it is consideréd 
that the Department should be prepared to indicate, upon the request 
of the company, whether any further assessment under s. 105 or 
s. 105 A will be made, and also the amount which the Department 
agrees is available for distribution subject to rebate under s. 107. 
If some such administrative practice be not adopted a private com- 
pany will never know the amounts out of which it must pay dividends 
‘‘wholly and exclusively’’ in order to protect its shareholders from 
still further tax. 
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Option to Elect ‘‘Tax Payable” in Lieu 
of “Tax Paid” 


Paragraph (a) of the new definition of ‘‘distributable income’’ 
provides for the deduction of the ordinary tax payable on the taxable 
income of the year of income. Therefore, in respect of year of income 
ended 30 June, 1948, ordinary tax payable will be deducted in every 
ease for the purpose of ascertaining the distributable income excepting 
where a company (which did not make the election under old 
s. 103 (3) and which, accordingly, was on a taxes paid basis for the 
year of income ended 30 June, 1947) elects under new s. 103 (3) 
to continue on a taxes paid basis. It was stated officially that since 
1941, when the option to elect tax payable in lieu of tax paid was 
introduced, most private companies had exercised the option. Thus, 
the new provision is in conformity with the basis on which the distri- 
butable incomes of the majority of private companies are calculated. 





Refunds of Taxes to be Brought to Account 
in Calculating Distributable Income 


Paragraph (b) of the new definition of ‘‘distributable income”’ 
provides that any refund received in the year of income of Division 7 
tax paid in respect of any undistributed amount of year of income 
ended 30 June 1947 or any prior year, or of State income taxes or 
ex-Australian tax must be brought to account in calculating the dis- 
tributable income of the year in which the refund is received. Such 
refunds, however, are to be brought to account only to the extent 
of the amount of the taxes enumerated above which are allowed as 
a deduction to the company during the same year of income. Para- 
graph (c) of the definition contains a similar provision in relation 
to refunds of additional contribution. Where a private company 
elects under new s. 103 (3) to remain on a taxes paid basis for 
ordinary income tax the deduction of ordinary tax paid in a year 
of income is reduced by the amount of any refund of ordinary tax 
received in the year (s. 103 (3)). If the refund exceeds the ordinary 
tax paid in the year the refund is received, the excess cannot be offset 
against any deductible Division 7 tax, State income tax or ex-Austra- 
lian tax paid in the year. 

EXAMPLE: 
Taxable Income £6,000 
1947 Ordinary income tax paid (election 
made under new s. 103 (3)) £1,700 
1946 Division 7 tax paid 400 
1946 Additional contribution paid 60 
Ex-Australian loss 300 


£2,460 
Less refund of 1945 ordinary 
income tax £1,800 £1,700 
refund of 1945 Division 7 
tax £480 400 
2,100 
—— 360 


Distributable income: £5,640 
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New s. 103 (3) provides that in lieu of ordinary income tax 
payable a company may elect to deduct ‘‘any tax paid under this 
Act (other than tax paid under this Division) in the year of income 
less any refund received in the year of income of any tax paid under 
this Act (other than tax paid under this Division) which has been 
deducted or is deductible for the purpose of ascertaining the distri- 
butable income of any year’’. Hence, the amount by which the 
refund of ordinary tax exceeds the ordinary tax paid, £100, is not 
offset against deductible Division 7 tax or the ex-Australian loss; 
neither would it be offset against any State income tax paid because 
that tax is not a ‘‘tax paid under this Act’’. The excess of 1945 
Division 7 tax refunded over 1946 Division 7 tax paid, £80, cannot 
be offset against either the ex-Australian loss or 1946 additional 
contribution paid. 


Refunds of Ordinary Income Tax Where 
Election for Taxes Paid Not Made Under 
New s. 103(3) 


Except in those cases where a private company is eligible to 
and does elect to remain on a taxes paid basis under new s. 103 (3), 
the distributable income of year of income ended 30 June, 1948 and 
subsequent years is calculated by deducting from the taxable income, 
inter alia, ordinary income tax payable in respect of that income. 
Under old Division 7 a refund of ordinary income tax in cases where 
a company had elected for taxes payable under old s. 103 (3) was not 
brought to account in calculating the distributable income of the 
year in which the refund was received. This principle is preserved 
in the new definition of ‘‘distributable income’’. A company which 
did not elect under old s. 103 (3) and which does not elect under 
new s. 103 (3), will automatically switch to a taxes payable basis 
in the calculation of its distributable income of year ended 30 June, 
1948 and subsequent years. In such cases any refund of ordinary 
income tax received during year of income ended 30 June, 1948 or 
any subsequent year is not to be brought to account in calculating 
the distributable income of the relevant year. 


Provisional Tax and Contribution for 1948-49 


Statutory Rules prescribing the provisional tax and social ser- 
vices contribution for the year ending 30 June, 1949, were notified 
in the Commonwealth Gazette on 23 December, 1948. The respective 
numbers of the Rules are 162 and 164. The purpose of these amend- 
ments to the regulations is to reduce the provisional income tax and, 
in some cases, the provisional social services contribution payable by 
individuals in respect of the current year ending 30 June, 1949. 
The proposed reductions are consequent on the reduced rates of tax 
and contribution recently passed by Parliament for application to 
incomes derived by individuals during the current year. 

Provisional income tax and social services contribution are essen- 
tial features of the pay-as-you-earn system of taxation and are 
applied to all classes of income, other than salary and wages, derived 
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by individuals. The object of the provisional tax and contribution is 
to cause persons engaged in business or professions or in receipt of 
rent, interest, dividends, etc., to pay the tax and contribution applic- 
able to each year’s income in the year in which the income is 
derived. 

So far as relevant, section 221YC of the Income Tax Assessment 
Act provides, in the first instance, that provisional income tax for a 
year shall be equal in amount to the tax assessed in respect of income 
of the preceding year. The section further provides, however, that 
where the rates of tax are lowered, the provisional tax shall be 
correspondingly lowered by regulation. These provisions are adapted 
for social services contribution also. 

Accordingly, provisional tax and contribution for the current 
year ending 30 June, 1949, will be the tax and contribution assessed in 
respect of the year ended 30 June, 1948, subject to the proposed 
reductions. When the amount of income actually derived is ascer- 
tained after 30 June, 1949, the final tax will be assessed and credit 
will be allowed for the provisional amounts paid. 

The taxpayer-contributors affected by these amendments to the 
regulations fall into three broad categories :— 

(a) those liable to pay both income tax and social services 
contribution for the year ended 30 June, 1948, and the 
year ending 30 June, 1949; 

(b) those liable to pay social services contribution only for 
each of those years; and 

(c) those liable to pay both income tax and social services 
contribution for the year ended 30 June, 1948, but only 
social services contribution for the year ending 30 June, 
1949. 

Persons in eategory (a) will receive a reduction in provisional 
income tax equal to £1 for every £25 (or part thereof) of the taxable 
income derived during the year ended 30 June, 1948. The reduction 
is subject, however, to a maximum of £300 which approximates the 
maximum reduction in tax provided by the Income Tax (Rates) Act 
1948. In general, persons in this category pay social services con- 
tribution at the maximum rate of 18d. in the £ and the prescribed 
reduction of £1 for each £25 of taxable income will be broadly equiva- 
lent to the reduction in tax reflected in the reduced scale of income 
tax rates operative from 1 July, 1948. 

Persons in category (b) will receive a reduction in provisional 
social services contribution equal to one-third of the social services 
contribution assessed in respect of the year ended 30 June, 1948. The 
contributors concerned are those in the lower income groups whose 
contributions were reduced by about one-third as from 1 July, 1948. 

Persons in category (c) will receive a reduction in both pro- 
visional tax and provisional contribution. In order that the overall 
reduction will not be excessive, the reduction in provisional contri- 
bution will be restricted to the amount by which one-third of the 
contribution assessed for the year ended 30 June, 1948, exceeds the 
income tax assessed for that year. 

The practical effect of the amendments to the regulations will 
be that the total provisional tax and contribution will be reduced in 
consonance with the reductions in the rates of income tax and social 
services contribution. 

In the case of salary and wage earners, the benefit of the reduced 
rates is reflected in the reduction of instalments made since 
1 October, 1948. 
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